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Executive Summary
· The Consultant was asked to set out how the complaints procedures for tourists work in Spain, Italy and France; whether the procedure is organised by the State, consumer entities ombudsmen or trade associations and whether statistics were available for 2015-2016.

· The Consultant was also asked to report on legal acts regulating hoteliers-clients-tour operators’ relationships in Italy, France and Spain and whether the ACTA-HOTREC agreement has been incorporated in their national laws.

· The Consultant has also provided material from elsewhere in the world that may be of assistance to the project. 

· In addition, the Consultant has provided a briefing on impact of the:
· Proposed UNWTO Draft Convention on the Protection of the Tourist and Tourism Service Provider;
· Draft Convention on Tourism Ethics
· Project Concerning a Possible future Convention on Co-operation and Access to Justice for International Tourists under the auspices of the Hague Conference on Private International Law (HCCP).
· Spain:
· No distinction is made in Spain between tourists and other persons’ access to the courts in Spain. 
· Each autonomous region of Spain has a Law governing tourism and these set out the rights of the tourist and the obligations of the tourism service provider.  
· Civil law complaints: there are two different civil law procedures: verbal and ordinario; the former being less complex than the latter.  These follow the pattern of disputes on any other matter and are not specific to tourism. 
· There are no statistics maintained for tourist disputes.
· Though the professional associations have arbitration and mediation clauses, they are optional.  
· There is no official Consumer Ombudsman. 
· Only the arbitration system for land transport disputes is effective because of its compulsory nature.  It is fast, cheap and safe.  Its resolutions are law-based and can be judicially implemented. 
· There is no specific Law regulating hoteliers’-clients’ relationships; nor hoteliers’-tour operators’-clients’ relationship.
· Standalone tourism service contracts are regulated by the general commercial and consumer laws and by the Civil and Commercial Codes, 
·  The ACTA-HOTREC agreement has not been incorporated.  In Spain, it is soft law.

· Italy
· No dispute settlement procedure specific for tourism organised by the State.
· Tourism is a competence reserved to Regions
· Each Region is organised differently: most have a point of contact for receiving tourist claims either at the provincial or municipal level. However, the competences of these entities are restricted to imposing sanctions on operators under Administrative Law. 
· There is no provision for granting redress to tourists for ruined holiday damages or economic damages. The tourist must raise an action in court.
· There are no statistics available for 2015-2016. 
· The professional associations do not have an approved ADR agreement with the relevant public bodies but only with consumer associations.
· Most individual tour operators insert into their terms and conditions an ODR system in accordance with the on-line system managed by the local Chamber of Commerce where they are based. 
· No statistics are published.
· The procedures for dispute-settlement are organised by consumer associations, but these are not really independent and are perceived by tourism service providers (and their lawyers) as biased in favour of consumers. 
· The ADR systems are generally ineffective as it is not too expensive for a consumer to sue a tourism service provider in the lower courts (around of €100 in anticipated legal charges). 
· At national level, there are legal acts regulating travel and tourism.   
· The Ministry of Cultural Heritage and Tourism was asked by the hoteliers’ organisations (FEDERALBERGHI) to fully adopt the Hotelstars Union System. The situation is currently stalled and the related national decree has yet to be issued.
· France
· Articles L611 to L611-6 of the French Consumer Code provide for the obligation to establish mediation authorities for the benefit of consumers. 
· The General Directorate for Competition Policy, Consumer Affairs and Fraud Control protects the interests of the consumer in France. 
· For travel and tourism, the relevant mediation authority is “La Médiation du Tourisme et du Voyage” (MTV).
· In 2016, MTV dealt with 4,310 cases.
· No trade or professional association has compulsory dispute settlement provisions vis a vis consumers or professionals. 
· The MTV acts as a consumer ombudsman. It tries for an amicable settlement of the dispute. If no settlement is reached, the consumer may bring a claim before the relevant court.  
· There is a code of conduct/ethics between hoteliers and tour operators. It was established in 2005 by replacing the previous 1994 one. This code provides for rules applicable in contract entered between the hotelier and the tour operator.
· The ACTA-HOTREC agreement has not been incorporated in the national law.
· Other EU Member States
· Austria
· 8 bodies for 	ADR in consumer disputes have been established. All are also designated as conciliation bodies. 
· There is an excellent conciliation body for passenger rights.
· Other travel issues fall within the competence of the general conciliation body for consumer contracts. The procedure is voluntary, free of costs and it is conducted in private. 
· The general conciliation body for consumers has published statistics on their website but the numbers relate to all complaints without particular reference to tourist matters.
· No dispute settlement mechanisms provided by the hoteliers’, travel agents’ or tour operators’ trade associations. 
· The Consumer Protection Association provides advice to consumers and sometimes even cover the costs of court proceedings. It also files model lawsuits on behalf of consumers
· No particular Act regulating the hoteliers-client relationship. This is only subject to the general rules of the Civil Code (ABGB). 
· No implementation of the IHA/UFTAA agreement on contracts between hoteliers and travel agents in Austrian national law but there is a national equivalent, being the “cooperation agreement” between the professional association of hoteliers and the professional association of travel agents which, according to the case law of the Austrian Supreme Court, is regarded as an established trade practice.
· The Tourism Service of the Federal Ministry for Science, Research and the Economy provides a mediation service. 
· Finland
· There is no specific complaints procedure for tourists. 
· The main body for the complaints procedure is the Consumer Advice Service which is State run and funded. 
· It also provides a mediation service.
· There are approx. 90,000 consumer disputes per year and 75,000 are settled within the first contact. The rest go to mediation between the consumer adviser and the trader and out of those 15,000 only 6,500 go to the Consumer Dispute Board. Those figures relate to all types of consumer dispute, not merely tourists’ complaints.
· The Consumer Dispute Board (CDB) is a State run body under the auspices of the Ministry of Justice. 
· At the moment, flight delay compensation is the biggest problem raised with the Consumer Dispute Board (CDB) with 1,355 cases in 2016 (899 in year 2015). 
· The CDB only publishes the top ten dispute topics yearly and tourist services are not in the top ten topics. This means that there are less than 100 tourist service cases per year dealt with by the CDB (and this has been the case for many years).
· There are only a couple of legal acts regulating hoteliers-clients-tour operators' relationships. They mostly regulate the trader-consumer relationships. 
· It seems that the ECTAA/HOTREC terms are valid but, at least in Finland, they have not been in use.
· Germany:
· The only conciliation centre in Germany dealing with the complaints of tourists is the SÖP (conciliation centre for public transport). It deals with complaints resulting from the EU passenger rights regulations, in particular the Air Passenger Rights Regulations However; it does not deal with complaints about tour operators, travel agencies or hotels. 
· There is no conciliation system for consumer complaints in relation to hotels. Consumers have to go to court if a problem cannot be settled amicably.  
· There are no specific provisions in the Civil Code or in other legislation about the contractual relationship between the hotelier and the consumer. 
· The situation will change as the German transposition of the ADR Directive obliges traders, since 1 February 2017, to inform consumers about conciliation procedures. 
· At the moment, they do not have such procedures. This is true for hotels, travel agencies, and tour operators. In their absence, the VSBG provides for a State operated conciliation centre, but this centre also does not exist for the time being. This is why there are no statistics available.   
· Ireland
· Where a tourist is dissatisfied with the standards or the levels of tourism service provision that they received, Fáilte Ireland operates a complaints process via its service provider.
· The aim of this process is to facilitate a dialogue between the consumer and the tourism business so that a satisfactory resolution, for both parties, might be found and agreed. This is achieved in the vast majority of cases.
· In the case of air carrier complaints; if the traveller’s complaint relates to the care and assistance received from an air carrier s/he must first contact the air carrier in question. 
· Tourists can raise a claim in the Small Claims Court for a small non-returnable fee if the claim does not exceed €2,000. 
· The Competition and Consumer Protection Commission (CCPC) is empowered to oversee the enforcement of Irish legislation governing package holidays and to identify breaches of this legislation (i.e., misleading advertising, inaccurate brochures, etc.). However, the CCPC cannot bring proceedings on behalf of a citizen.
· There is no state organised procedure and hence no statistics. 
· Malta
· A Civil Court case may be filed by a tourist when they have been injured in Malta, and here the power of attorney is given to a third person (usually a lawyer) to act on behalf of the tourist and continue the case should s/he have already returned to his/her home country. 
· Another alternative is the Consumer Complaints Tribunal where it is cheaper to file a complaint, faster and the tourist does not need to be represented by a lawyer. The amount that may be awarded by the Consumer Tribunal is limited. 
· As to the Statistics, see the Malta Tourism Authority web site or the National Statistics Office web site.
· The professional associations do not have their own dispute settlement systems.
· The Civil Code, particularly Article 1039, stipulates the hotelier`s responsibilities.   
· The ACTA-HOTREC agreement has been incorporated in subsidiary legislation under the Malta Travel and Tourism Services Act.  It is in a schedule to that Act.
· United Kingdom
· The vast majority of travel agents and many tour operators in the UK are members of the Association of British Travel Agents (ABTA). The ABTA Travel Agents’ Code of Conduct provides:
· ABTA provides an arbitration service for settling disputes between members and their clients. The service is voluntary and does not prevent a client from raising a civil action in the courts. 
· The scheme provides for settlement of disputes between members and their clients which they are unable to resolve amicably by themselves. The customer is not bound to make use of the arbitration scheme but, once s/he has made an application to do so, s/he must agree to be bound by the arbitrator’s decision.
· [bookmark: _Hlk480217574]Claims in excess of £5,000 (€5900) per person, or £25,000 (€29500) per booking, are excluded from the scheme. Neither does it deal with claims in respect of death or personal injury, except for minor illness or personal injuries.
· The arbitration is conducted by a member of the Chartered Institute of Arbitrators and is usually in writing. The parties are not required to attend a hearing. The decision of the arbitrator is final.
· If the consumer fails in his/her claim it is likely that they will be ordered to pay an amount which is equal to the registration fee. The consumer will not be liable for any other costs unless for example, s/he (or the other party) have conducted the case in such a way as to put the other party to unnecessary expenditure or have failed to accept an offer of settlement which equals or exceeds the Arbitrator’s Award.
· [bookmark: _Hlk480217649]In England and Wales, most holidaymakers’ claims are brought in the County Courts. If the sum sought is £5,000 (€5900) or less, it will automatically be dealt with by a district judge without the need for lawyers. The district judges tend to be reluctant to require the holidaymaker to bear the tour operator or travel agent’s legal costs.
· The position is different in full County Court proceedings where the holidaymaker would normally be required to meet the tour operator or travel agent’s costs, if the latter’s defence was successful. 
· Cases in Scotland are usually dealt with in the Sheriff Court. Claims for £3,000 (€3540) or less are dealt with under Small Claims procedure. Claims more than £3,000 (€3540), but less than £5,000 (€5900), can be dealt with under the “summary cause” procedure. The procedure is simple and is initiated by the pursuer serving a summons on the defender. 
· Larger or more complex claims are dealt with by raising an ordinary cause in the Sheriff Court or by raising an action in the Court of Session.
· [bookmark: _Hlk480217705]In Northern Ireland, claims for £2,000 (€2360) or less are usually dealt with in the Small Claims Court. No costs are awarded to either party. Claims of more than £2,000 (€2360) are dealt with by the County Courts.
· The Powers of the Criminal Courts (Sentencing) Act 2000, enables a court in England and Wales to make a compensation order to a consumer (including a tourist) following a successful criminal prosecution of a trader in breach of Consumer Protection legislation. The order requires the convicted person to pay compensation for any damage resulting from the offence. The measure of compensation is unlimited in the Crown Court, but is limited to £5,000 (€5900) in the magistrates’ court. 
· In Scotland, under the Criminal Justice (Scotland) Act 1980, the court has the same power to make a compensation order. If the case is heard in the High Court of Justiciary or in the Sheriff Court on indictment, the measure of compensation is unlimited but, if it is heard in the Sheriff Court under summary procedure, the sum is set from time to time by the Scottish Minister for Justice.
· Non- EU Member States
· Argentina
· If the complaint is against a travel agency the competent body is the Ministry of Tourism, which will receive complaints from consumers. Likewise, the tourist can make the complaint to the Consumer Protection Agency or to both. 
· If the complaint is in relation to air transportation, the competent body is the National Civil Aviation Administration (ANAC). 
· In order to make a complaint against any other tourism service provider (hotels, travel assistance insurance, restaurants, maritime transport, etc.) the tourist can file the complaint with the Consumer Protection Agency. 
· Finally, there is the Tourist Ombudsman who receives complaints against all tourism service providers and tries to mediate between the tourist and the service provider. However, as the Ombudsman has no sanctioning powers, if there is no agreement between the parties, he forwards the file to the competent body.
·  Very recently the agencies have started to take seriously the task of gathering information for statistics so, though at the moment they are not very reliable, they will be in the future. 
· The ACTA-HOTREC agreement has not been incorporated into the national law. 
· Argentina has established Consumer Defence Associations (CDA). Where a tourist has a complaint, s/he can contact the CDA and the latter is empowered to represent them both before the administrative entities.
· The CDA may also bring a group claim in the courts on behalf of consumers.  
· There are no statistics compiled of the intromissions by the CDA, but there is a public perception that the system works very well. They impose very strict sanctions and fines are high, so if the tourism service provider actually committed the infringement it will prefer to engage in mediation in order to avoid the strict sanctions in addition to any claim the tourist might pursue in court.
· The Ministry of Tourism has a dedicated tourist mediator (Defensor del Turista) in the capital of Argentina (Buenos Aires), where a mediator specialises in dealing with tourist complaints
· Since 6 February 2017, information about the tourism mediator is also available at the main airport of the country.  
· The Ministry claims to generate agreement in disputes between tourists and tourism service providers in at least 70% of cases, however it only covers complaints from tourists vacationing in Buenos Aires. 
· Canada
· The federal government has responsibility for the regulation of airlines.  Consumer complaints are handled by the Canadian Transportation Agency (CTA):
· The provincial governments have the authority to regulate travel agents and tour operators.   Only three have done so.  
· In Ontario, consumer complaints are handled by the Travel Industry Council of Ontario.  
· The Travel Industry Council of Ontario (TICO) accepts complaints from consumers against Ontario registered travel retailers and/or travel wholesalers. Its role is to assist in resolving the dispute. 
· TICO has the legal mandate of administering and enforcing the Travel Industry Act 2002 On receipt of a complaint, it also reviews all information received to determine if regulatory action is required. 
· TICO does not have the authority to settle a dispute, or to impose a settlement, and it does not have the authority or mandate to act as an arbitrator in any complaint matter.  It merely provides assistance.
· In British Columbia, the Consumer Protection Compliance Assistance Programme investigates reports and complaints made by consumers, including tourists. 
· Quebec also has a generic process for consumer complaints but this merely provides advice on how to reach an amicable agreement with the tourism service provider or other trader and on-going to court if this fails.
· Data for Consumer Complaints to TICO in 2015-16 (and prior years) can be found in the various Annual Reports.
· ACTA is the trade association for the retail/wholesale industry in Canada.  It has a dispute process. 
· ACTA provides informal mediation for travel-related disputes only. As it is not a governmental or regulatory organization, ACTA cannot impose penalties or fines on a member agency or force a member to refund money or to deliver compensation of any kind. 
· There are no equivalent processes for the hotel association or airline association.
· The Better Business Bureaux (BBB) has a process in dealing with disputes with its members.   Anecdotally, the system is of minimal effectiveness
·  Columbia
· A detailed administrative procedure is in place to protect the dissatisfied tourist. The tourist complains to the Grupo de Protección al Turista— about the level of service offered by tourism service professionals such as hotels, travel agents, travel guides, car rentals companies, etc. 
· The authority will investigate the case and determine whether or not to impose administrative sanctions. The decision may ultimately be challenged before the administrative courts. 
· No mediation / conciliation is provided. The system is solely an administrative procedure which aims primarily to sanction the service provider rather than compensate the tourist.  
· Israel
· There are no separate complaints procedures for tourists or for tourism matters. The tourist must seek compensation (or other remedies) in the Small Claims Court (SCC). 
· The SCC deals with consumer matters up to the sum of 33,500 NIS (approximately €8550). The court fee is very modest and the SCC is very accessible and many hotels, travel agents and airlines are sued in the SCC. 
· There are a number of consumer organizations that one can file a complaint with but they are not specifically dedicated to tourism complaints. 
· The government consumer agency is part of the Ministry of Economy and Industry and deals with complaints with regard to the violation of Consumer Protection Laws. 
· The Israeli Consumer Council is the largest consumer organization in Israel and also deals with consumer complaints. Though there do not appear to be any statistics that deal specifically with tourism complaints, the general report for 2015 is available.
· Some tourists send complaints to the Ministry of Tourism. According to the Tourism Services Law 1976 the Minister of Tourism can appoint an inspector with investigation powers in order to implement the law. There does not appear to have been an occasion where the Minister has exercised this power.
· As to the legal acts regulating hoteliers-clients-tour operators’ relationships, besides general contract law and the Consumer Protection Law, there are specific tourism regulations that deal with the disclosure duties of the travel agent.
· The professional associations do not have dispute settlement provisions. 
· It does not appear that there has been any incorporation of the ACTA-HOTREC agreement in the local laws in Israel.  
· Peru
· The National Exportation and Tourism Promotion Commission (PROMPERÚ) set up as iPerú, a dedicated hotline for tourists This free service offers not only information to tourists, but also “Guidance and counselling when tourist services were not provided according to that offered by the operators, giving users the ideal channel to get their queries and dissatisfactions". 
· There does not appear to be any information on the way complaints are handled. The fact that iPerú provides ‘guidance and counselling’ seems to imply that no conciliation/ mediation service between the international tourist and the local tourism service provider is offered.  
· South Korea
· The Tourist Complaint Centre was opened by the official Korean Tourism Organisation (KTO) in mid-October 2016. It offers to help the tourist experiencing “inconveniences while travelling in Korea”.
· The Complaint Centre does not deal with complaints where court proceedings have been instituted, are subject to the investigation of an authority, or are about companies based outside South Korea.  
· The Korean Travel Hotline, is a one-stop helpline available as a public service for local and international travellers. 
· The Tourist Police can be found at major tourist attractions. Tourists in need of assistance can seek their assistance. Their duties include patrolling duties, reporting illegal activities while shopping, ‘solving inconveniences’, offering travel-related information etc. 
· Proposal on a Draft Convention on Co-operation and Access to Justice for International Tourists.
· Arose from Brazil’s proposal to undertake work in this area in furthering the legal protection afforded tourists. The Brazilian Government sought global support for improved access to justice for tourists.
· This higher degree of protection would be achieved by developing methods for ‘the rapid and facilitated protection for international tourists’, together with greater global co-operation among national consumer protection bodies. 
· The BP emphasised the need for measures that can ensure that the protection of tourists applies without discrimination between national and foreign tourists.
· In 2015, the HCCH Council decided that the Permanent Bureau (PB) should conduct a study on the desirability and feasibility of further work.
· The Preliminary Report points out that, although most EU countries provide for a system of dispute settlement for the purchasers of package holidays (either though the state consumer protection agencies or trade association ADR schemes, there is little or nothing for disputes concerning standalone tourism services.
· Some countries offer temporary or permanent hotlines to provide assistance to the tourist but these usually only provide information and are of limited value. 
· Draft Convention on the Protection of Tourists and the rights and obligations of Tourism Service Providers
· This originally arose out of “the need for greater protection for travellers in the event of serious disasters”, as highlighted by the severe disruption of the air traffic following the eruption of the Icelandic volcano in April 2010.
·  At “the height of the crisis, more than one million travellers over the world found themselves stranded far from their homes without the possibility of returning, for periods of up to ten days” and numerous tourists were completely neglected. 
· The UNWTO realised the very high level of confusion regarding the “attribution of responsibilities in terms of the obligation to assist tourists in situations of force majeure and regarding rights on compensation for damages they may have suffered”. 
· The solution advocated was a new binding instrument on the rights and obligations of tourists / consumers and travel organisers, with its suggested scope to include package travel and accommodation (Annex II).
· This idea led to the UNWTO Draft Convention on the Protection of Tourists and the rights and obligations of Tourism Service Providers, which started in 2011.
· The preamble to the Convention recalls the need to increase legal certainty for tourists and tourism service providers and the desire to increase the confidence of tourists as consumers in tourism service providers.
· Key definitions are included. 
· There are three annexes. The first deals with emergency situations and details the applicable assistance obligations of States Parties (not private tourism service providers). 
· No provision relates to access to justice save in an ancillary way. It provides, as a Recommended Practice, that States Parties should take the necessary measures to ensure that the package travel contract includes information on available complaint procedures and on alternative dispute resolution mechanisms. It does not cover the question of efficiency and quality of the said alternative dispute resolution mechanisms. 
· UNWTO Draft Convention on Tourism Ethics 
· The UNWTO General Assembly adopted a Global Code of Ethics for Tourism (GCET) in 1999. 
· However, the Code is a non-binding instrument and its practical impact relies on the good-will of interested parties and it has not been particularly effective. 
· Too few professionals and even national tourism administrations are aware of the Code.
· It has rarely been transposed into law.
· The Preliminary Study analysed the causes of the poor commitment to the GCET and identified, “above all, the non-binding nature of the GCET which makes governments wary of transposing its principles into national law, fearing that this would lead to distortions in competition and hurt the country's tourism and enterprises, as such implementation would not be generalized at the worldwide level”. 
· The UNWTO World Committee on Tourism Ethics consequently agreed on the conversion of the Ethics Code into a binding instrument.
· The Draft UNWTO Convention on Tourism Ethics reproduces the nine substantial principles of the existing Ethics Code in Articles 1 to 9. It is merely an ‘upgrade’ of the current Ethics Code to a traditional international convention, i.e. a binding instrument.
· Article 8.2 of the draft states that “Tourists […] should benefit from prompt and easy access to local administrative [and] legal […] services”. This wording leaves a wide margin of discretion to State Parties and does not impose on them any strong legal obligation, let alone on access to justice. 
· The optional protocol on Conciliation mechanism for the settlement of disputes does not seem to apply to individual tourists in their access to justice. 


Introduction
The following questions were posed to the consultant under Activities II.2 & II.3:
· How does complaint procedure for tourists work in Spain, Italy and France?
· Is there a procedure organised by the state (ex. via the relevant Ministries)? how it works? Statistics and best case examples for 2015-2016?
· What are the procedures organised by the stakeholders such as federation of hoteliers, federation of tour operations? Statistics and best case examples for 2015-2016?
· Are there procedures organised by independent consumer bodies such as consumer ombudsman? how they work?  Statistics and best case examples for 2015-2016?
· How effective are they (comments/critics)? 
· Collection and review of legal acts regulating hoteliers-clients-tour operators’ relationships in Italy, France and Spain. 
· More particularly, how has the ACTA-HOTREC agreement being incorporated in their national laws?
Whilst these questions have been addressed in this report (to the extent that Spain, Italy or France has such provisions), given the paucity of those provisions, the consultant has provided material from elsewhere in the world that may be of assistance to the project. In addition, the impact of the proposed UNWTO Draft Convention on the Protection of the Tourist and Tourism Service Provider, the Draft Convention on Tourism Ethics and of the Project Concerning a Possible future convention on Co-operation and Access to Justice for International Tourists under the auspices of the Hague Conference on Private International Law (HCCP) are also considered.
Spain

No distinction is made in Spain between tourists and other persons’ access to the courts in Spain. Tourists receive the same legal treatment as other consumers.  In every autonomous region of Spain there is a Law governing tourism and these set out the rights of the tourist and the obligations of the tourism service provider.  Where a tourist has a complaint, this should be addressed to the appropriate government department that deals with tourism. The department files the complaint and, after a period of investigation and submissions received from the tourism service provider in defence, will determine whether a fine should be imposed. In Asturias, for example, this system is set out in Ley 7/2001 del Principado de Asturias, de 22 de junio, de Turismo.
 
On the other hand, with regard to civil law complaints, there are two different civil law procedures: verbal and ordinario; the former being less complex than the latter.  The verbal one is reserved to claims less than 6.000 €s and the ordinario for claims of more than €6.000. These follow the pattern of disputes on any other matter and are not specific to tourism. There are no statistics maintained for tourist disputes.

The professional associations (hoteliers, travel agents, tour operators) have arbitration and mediation clauses, but they are optional.  Neither party is legally bound to make use of them. Only in the case of transport by land (whether road or rail) is there a compulsory arbitration scheme for claims of less than €15.000.   There are some statistics re transport by land arbitration and these may be found at: www.fomento.gob.es/NR/rdonlyres/D02525CB-1E43-4BED-AEB5-04B7903ADBEF/139951/DistribucionDemandasTransporteViajeros.pdf.
There is no official Consumer Ombudsman. There is a special arbitration scheme for consumers (not confined to tourists), but this scheme but participation is optional for both sides. It works as with any other arbitration procedure, with minor differences.  It is administrated either by the local government or autonomous government.  It is regulated by Decreto 231/2008, de 25 de febrero, por el que se regula el Sistema Arbitral de Consumo.  No general statistics are available.

Only the arbitration system for land transport disputes is effective because of its compulsory nature.  It is fast, cheap and safe.  Its resolutions are law-based and can be judicially implemented. 
 
Regarding civil law relationships, there is no specific Law regulating hoteliers’-clients’ relationships; nor hoteliers’-tour operators’-clients’ relationship, only the package travel regulations (Artículos 150 to 165, Real Decreto Legislativo 1/2007, de 16 de noviembre, por el que se aprueba el texto refundido de la Ley General para la Defensa de los Consumidores y Usuarios y otras leyes complementarias). Standalone tourism service contracts are regulated by the general commercial and consumer laws and by the Civil and Commercial Codes, 
 
Regarding public law, every autonomous region has its own legal act governing hotels and travel agencies.  Even at a supra autonomous level there is some legislation on hotels (accommodation) In Asturias, they are: Reglamento de Establecimientos Hoteleros (Decreto 78/2004, de 8 de octubre) and Reglamento de Empresas de Intermediación Turística (Decreto 60/2007, de 24 de mayo)
 
The ACTA-HOTREC agreement has not been incorporated.  In Spain, it is soft law.

Italy

There is no dispute settlement procedure specific for tourism organised by the State. Tourism is a competence reserved to Regions according to Art. 117 of the Italian Constitution. Each Region is organised differently: most have a point of contact for receiving tourist claims either at the provincial or municipal level. However, the competences of these entities are restricted to imposing sanctions on operators under Administrative Law. There is no provision for granting redress to tourists for ruined holiday damage or economic damage. The tourist must raise an action in court. There are no statistics available for 2015-2016. Public bodies in Italy receive very few claims from tourists for the infringement of Administrative Law.

The professional associations such as FIAVET (travel agents) or ASTOI (tour operators) do not have an approved Alternative Dispute Resolution (ADR) Convention with the relevant public bodies but only with consumer associations (for FIAVET with FEDERCONSUMATORI and for ASTOI with the National Committee of Consumer Association - CNCU). Most individual tour operators insert into their terms and conditions an Online Dispute Resolution (ODR) system in accordance with the on-line system managed by the local Chamber of Commerce where they are based. ALITALIA and Costa Crociere subscribe to dispute settlement provisions agreed with the National Committee of Consumer Associations - CNCU. No statistics are published.

The procedures for dispute-settlement are organised by consumer associations, but these are not really independent and are perceived by tourism service providers (and their lawyers) as biased in favour of consumers. Only ECC_NET, which is financed by the EU, is truly independent but it is competent only for cross-border claims which means the operator has to be registered in Italy and the tourist has to come from another Member State or the EEA.

The ADR systems are generally ineffective as it is not too expensive for a consumer to sue a tourism service provider in the lower courts (around of 100 € in anticipated legal charges). There is a huge number of lawyers available to undertake such low-level litigation. Travel agents are not encouraged by tour operators to propose ADR clauses to the tourist as part of their contractual dealings. It is an idiosyncrasy of tourism industry in Italy that they refrain from including ADR/ODR clauses, fearing that suggesting the contract might end up in dispute may put the client off from buying the services. Even where the clause exists in the general conditions of the contract, it is rarely activated. Very few operators know about ODR or EU small-claims procedures. 
 
Though regional tourism authorities promote ADR clauses in their tourism framework law and encourage travel agents and tour operators to include these in their terms and conditions, the latter rarely do so. At national level, the legal acts regulating travel and tourism are: Tourism Code Legislative decree 79/2011 which regulates the relationship between clients and tour operators, Consumer Code - Legislative decree 206/2005 which regulates the rights of the consumer as a tourist and the Civil Code which regulates the relationship between hotels and their clients (articles 1703, 1783 and 1470 mainly and the general principles of obligations stated in articles 1173). 
  
The Ministry of Cultural Heritage and Tourism was asked by the hoteliers’ organisations (FEDERALBERGHI) to fully adopt the Hotelstars Union System. After due consideration, the Ministry was directed by the Parliament to regulate the minimum standards of hotel classification to be delivered and in agreement with the Regions. The situation is currently stalled and the related national decree has yet to be issued.

France

Pursuant to the EU Directive n°2013/11/UE dated 21 May 2013, Articles L611 to L611-6 of the French Consumer Code were enacted. These articles provide for the obligation to establish mediation authorities for the benefit of consumers. The General Directorate for Competition Policy, Consumer Affairs and Fraud Control (Direction Générale de la Concurrence, de la Consommation et de la Répression des Fraudes, DGCCRF) protects the interests of the consumer in France. As far as travel & tourism is concerned, the relevant mediation authority is “La Médiation du Tourisme et du Voyage” (MTV) (www.mtv.travel/). MTV has operated since 2012 and its activity grows by 20% each year. In 2016, MTV dealt with 4,310 cases.

No trade or professional association has compulsory dispute settlement provisions vis a vis consumers or professionals. Under French Law it would be unlawful regarding the monopoly of judicial jurisdiction for consumers and possibly a restraint of competition for professionals. However, some optional dispute settlement provisions may be established.

Re procedures organized by independent consumer bodies such as consumer ombudsman, the MTV is an independent authority which can qualify as a “consumer ombudsman”. The consumer files a request with all relevant documents, the professional is summoned by the authority and the MTV tries for an amicable settlement. If no settlement is reached, the consumer may bring a claim before the relevant court. The consumer pays nothing to the MTV, all costs are borne by the professional.  In 2016, the MTV had 25% of the submitted cases amicably settled.
  
As to the legal acts regulating hoteliers-clients-tour operators’ relationships: there is code of conduct/ethics between hoteliers and tour operators. It was established in 2005 by replacing the previous 1994 one. This code provides for rules applicable in case the contract entered between the hotelier and the tour operator does not address the issue. It is therefore a “fall back” body of rules.
The ACTA-HOTREC agreement has not been incorporated in the national law.





Other EU Member States

Austria

The European Directive on Alternative Dispute Resolution for Consumer Disputes (2013/11/EU) has been implemented in Austria by the “Alternative-Streitbeilegung-Gesetz – AStG” (Alternative Dispute Resolution Act) of 2015 BGBl I 2015/105. Most of its provisions came into force on 9 January 2016. In accordance with this law, 8 bodies for alternative dispute resolution in consumer disputes have been established. All are also designated as conciliation bodies. There is one particular conciliation body for passenger rights while all other travel issues fall within the competence of the general conciliation body for consumer contracts. The procedure is voluntary, free of costs and it is conducted in private. Within 90 days, the conciliation body has to deliver its findings in writing and provide a proposal for solution which the parties are free either to accept or decline.

The general conciliation body for consumers has published statistics on their website but the numbers relate to all complaints without particular reference to tourist matters.

There are no dispute settlement mechanisms provided by the hoteliers’, travel agents’ or tour operators’ trade associations. The Chamber of Labour (Arbeiterkammer – AK) and the Consumer Protection Association (Verein für Konsumenteninformation - VKI) provide advice to consumers and sometimes even cover the costs of court proceedings. The VKI also files model lawsuits on behalf of consumers. It provides information about these cases at www.verbraucherrecht.at.  Lawyers generally consider these schemes as very effective.  

There is no particular Act regulating the hoteliers-client relationship. This is only subject to the general rules of the Civil Code (ABGB). For the client-tour operator relationship there are particular provisions in the Consumer Protection Act (Konsumentenschutzgesetz – KSchG) which implement the Package Travel Directive 1990/314. Ins sec 31b to 31e KSchG. These will be replaced by a new Package Travel Act when the new package travel directive 2015/2302 is implemented.

There is no implementation of the IHA/UFTAA agreement on contracts between hoteliers and travel agents in Austrian national law but there is a national equivalent, being the “cooperation agreement” between the professional association of hoteliers and the professional association of travel agents which, according to the case law of the Austrian Supreme Court, is regarded as an established trade practice.

The Tourism Service of the Federal Ministry for Science, Research and the Economy (Bundesministerium für Wissenschaft, Forschung und Wirtschaft) ptovides a mediation service. It operates at the national level and offers support to tourists. Indeed, the Tourism Service aims to be the “central contact point for tourists and partners in the tourism and leisure industries”. Tourists, both from Austria and abroad, as well as companies and authorities may turn to the Tourism Service for guidance. One of the services offered is “free and impartial mediation in conflicts between travellers and specific businesses of the tourism industry (as in cases of complaints about shortcomings”. A standard complaint form is downloadable online. Identification of the parties (including the number of travellers) is required as well as a presentation of the complaint, whether compensation has been offered (amount and nature, i.e. cash or voucher) and what the tourist would consider to be appropriate compensation. The form may be submitted through different channels: e-mail, fax and traditional post. A telephone number is also provided.  



Finland

In Finland, the tourist, most of the time (99.99 %), is considered to be a consumer so there is no specific complaints procedure for tourists. The main body for the complaints procedure is the Consumer Advice Service which is State run and funded. At the moment, there are about 60 consumer advisers and most of them have a university level degree (most of them are lawyers). Most of the cases are dealt by the advisers. They usually provide guidance on remedies and then the consumer will handle the case by him/herself. If the trader will not settle the dispute, the consumer advisers can mediate between the consumer and the trader. Rough numbers indicate that there are approx. 90,000 consumer disputes per year and 75,000 are settled within the first contact. The rest will go to mediation between the consumer adviser and the trader and out of those 15,000 only 6,500 go to the Consumer Dispute Board. Those figures relate to all types of consumer dispute, not merely tourists’ complaints.

The Consumer Dispute Board is a State run body under the auspices of the Ministry of Justice. It has s fourteen sections. Each section comprises a chairman (in most cases, a judge from a district court) and four members (two from the consumer side and two from the trader side). A plenary session comprises the chairman, the deputy chairman and seven members. Plenary sessions handle cases of special significance. The composition of a plenary session changes according to the matters that are being discussed.

At the moment, Reg 261/2004 (flight delay compensation) is the biggest problem raised with the Consumer Dispute Board (CDB) with 1,355 cases in 2016 (899 in year 2015). The CDB only publishes the top ten dispute topics yearly and tourist services are not in the top ten topics. This means that there are less than 100 tourist service cases per year dealt with by the CDB (and this has been the case for many years).

The system is very efficient as most of the minor (under 5,000 €) cases are dealt with via the consumer advice/CDB process. Those processes are free for both parties and the main idea is that the consumer does not need to use a lawyer (both parties bear their own cost of using lawyers). The only criticism is that there is really no Case Law from the courts in these sorts of cases. This has been a problem, for example, in dealing with the 261/2004 Reg. as the general consensus is that the CPD has been leaning too much in favour of the airlines’ side so that the rulings have been too pro-trader for several years. As the cost to going to court is high in Finland (usually the lawyers’ costs are 15,000 – 20,000 € per case for the losing party) consumers are not too keen on taking the case to court if they are not happy with the CPD’s ruling. Nonetheless, the efficiency and low cost of the system outweighs the minor problems with the quality of the board’s decisions.
 
There are only a couple of legal acts regulating hoteliers-clients-tour operators' relationships. They mostly regulate the trader-consumer relationships. The Package Travel Act regulates the relationship of the tour operator/agent and the traveller. The hotelier–consumer/traveller relationship is only regulated by the Consumer Rights Act at the general level (contractual rights and marketing). There is also an Act regulating the right to offer accommodation and restaurants but the Act only regulates the opening hours of the facility, the obligation to register quests and the security of the place.
 
It seems that the ECTAA/HOTREC terms are valid but, at least in Finland, they have not been in use.

Germany

The only conciliation centre in Germany dealing with the complaints of tourists is the SÖP (Schlichtungsstelle für den öffentlichen Personenverkehr; conciliation centre for public transport). It deals with complaints resulting from the EU passenger rights regulations, in particular the Air Passenger Rights Regulations However; it does not deal with complaints about tour operators, travel agencies or hotels. The role and powers of the SÖP is based on specific statutes in the Luftverkehrsgesetz (Air Transport Act) and it is financed by the industry. 

The söp is an independent and neutral organization. The consumer can only make use of the söp if the transport service provider is a participant in the söp conciliation process. The process is free of charge for the customer; the cost is met by the transport companies. Typically, travellers request a conciliation process concerning delays, missed connections, train and plane cancellations, damaged or lost luggage, faulty information, tickets and reservations and bad service. The main task of the söp is the out-of-court settlement of individual disputes between travellers and transport companies. When resolving disputes, investigating the entire chain of transport and the responsible contracting partners can often take a long time since travellers often use more than one form of transportation (e.g., train to plane). In using the söp the traveller does not have to handle the question of responsibility themselves and have one central contact person to assist them in dealing with their complaint. 

Once the traveller submits a conciliation request, it is assessed by the söp. If the request is admissible, the matter is forwarded to the transport company in order to give it an opportunity for a statement regarding the conciliation request. If needed, also the traveller is asked for further information and documents. The clarification of the circumstances and the airline’s statement in response to the complaint serve as a basis for the decision. The subsequent examination of the factual and legal situation is conducted independently and neutrally, as it would be in court. Once this process is finalised, the interests of the parties are taken into consideration and the söp then produces a report with a recommendation for an amicable settlement.

All the conciliators at the söp are fully qualified lawyers. The söp is bound only by law and justice. The aim of the conciliation recommendations is an amicable out-of-court dispute settlement. However, they are legally not binding. A recommendation only becomes binding if both parties, complainant and transport company, agree to it. Each party involved is free to take their case to court at any time of the process. The conciliation process is funded by the transport companies. For the traveller, as a complainant, it is free of charge. The complainant only bears his or her own costs such as for postage and copies or the involvement of lawyers.

They have recently published their annual report with all the statistics. There is an excellent report about SÖP within the framework of a project of the Centre for Socio Legal Studies of the University of Oxford called ‘Trusting the Middle-Man’ (www.law.ox.ac.uk/projects/Ombudsmen). This was carried out by Naomi Creutzfeld, who works with the University of Westminster (N.Creutzfeld@westminster.ac.uk). Unfortunately, the section about the SÖP is in German. 

There is no conciliation system for consumer complaints in relation to hotels. Consumers have to go to court if a problem cannot be settled amicably.  There are no specific provisions in the Civil Code or in other legislation about the contractual relationship between the hotelier and the consumer. The only exception is in respect of some rules about compensation for damages, which are a transposition of the Paris Convention 1963. Everything else is a matter of standard terms only, which are under in the Code as a transposition of the Unfair Contract Terms Directive. 
 
The situation will change as the German transposition of the ADR Directive (Verbraucherstreitbeilegungsgesetz, VSBG) obliges traders, since 1 February 2017, to inform consumers about conciliation procedures. But, at the moment, they do not have such procedures. This is true for hotels, travel agencies, and tour operators. In their absence, the VSBG provides for a State operated conciliation centre, but this centre also does not exist for the time being. This is why there are no statistics available.   

Ireland

Fáilte Ireland’s (FI) (the Irish Tourist Board)’s National Quality Assurance Framework (NQAF) aims to provide consumers with easily identifiable symbols and standards of service they can trust. Where a tourist is dissatisfied with the standards or the levels of tourism service provision that they received, Fáilte Ireland operates a complaints process via its service provider for the provision of assessment, registration and classification services in tourist accommodation.

The tourist’s complaint is forwarded to the operator, requesting that management respond directly to the tourist within two weeks. The operator is also requested to send a copy of their reply to FI’s service provider so that they know the matter has been dealt with.  The aim of this process is to facilitate a dialogue between the consumer and the tourism business so that a satisfactory resolution, for both parties, might be found and agreed. This is achieved in the vast majority of cases.

FI’s remit under the NQAF is to monitor and assess statutory sectors and approved tourism accommodation business against the published standards. While Fáilte Ireland does have a role in devising the published standards, the legal contract of sale is between the consumer and the tourist accommodation provider. If the tourist has an issue with the service received, s/he may, of course, complain directly to the business s/he has been dealing with in order to obtain resolution. 
Subsequently, the tourist may also wish to contact the Competition and Consumer Protection Commission or the Consumer Centre.

In the case of air carrier complaints; if the traveller’s complaint relates to the care and assistance received from an air carrier s/he must first contact the air carrier in question. If the complaint relates to the care and assistance received at an airport s/he must first contact the airport. Complaints relating to airports outside of Ireland should be directed to the enforcement body of the country where the airport is situated. Complaints relating to the assistance received on-board a flight should be directed to the enforcement body of the Member State from which the flight departed. However, if the flight departed from a county which is not a Member of the European Union then complaints should be forwarded to the enforcement body of the Member State of arrival.

When submitting their complaint to the Commission for Aviation, the traveller must complete the complaint form which can be found on the Commission’s website. S/he should also include copies of their correspondence with the air carrier or the airport and any other relevant information. 
Complaints may be sent in writing, in braille or by audio tape. Copies of the Regulation and the Complaint Form are also available in braille.  

For complaints relating to package holidays, the guidance is provided on the Citizens Information website. It stresses that it is important that the tourist read through the terms and conditions of their package holiday contract. The contract will outline the procedures in place for dealing with complaints, it will confirm to whom the tourist should make their complaint and it will outline the way in which complaints should be made (i.e., in writing, etc.).

If the tourist has a complaint while on holiday, s/he should report the problem at once to their local holiday representative or organiser in the vicinity. The tour operator must compensate him/her for any shortfalls in the service that it provides - between what was originally due and what was actually provided. The tour operator should be given the opportunity to remedy the situation, at no extra cost to the tourist. If s/he is not satisfied that the matter has been resolved, s/he should gather as much evidence as possible to support his/her case while on holidays, including taking photographs or video footage (if possible). If s/he is not satisfied that the complaint has been dealt with properly when they return from the holiday, s/he must lodge a complaint in writing to the tour operator - within 28 days from the date of completion of the package holiday contract. If it does not respond within a reasonable time, s/he should send a second letter of complaint.

If s/he is still not satisfied with the operator's response, s/he can take the complaint to the Small Claims Court for a small non-returnable fee if the claim does not exceed €2,000. Queries in relation to their Small Claims Court application should be addressed to the local District Court. Most package holiday contracts state that claims above this Small Claims Court limit may be pursued through arbitration.

The Competition and Consumer Protection Commission (CCPC) is empowered to oversee the enforcement of Irish legislation governing package holidays and to identify breaches of this legislation (i.e., misleading advertising, inaccurate brochures, etc.). However, the CCPC cannot bring proceedings on behalf of a citizen.

There is no state organised procedure and hence no statistics. 

Malta

Should a tourist wish to submit a complaint because they have been injured - they can file a report with the police and the Police will prosecute accordingly - this will be done in the Court of Criminal Judicature.  Usually, since the tourist will be in the country only for a few days, the Court may hear the evidence and then continue without the presence of the person who has filed the complaint.  Example: where a tourist fell from a taxi because she was not given enough time to close the door.

There are also Civil Court cases filed by tourists when they have been injured in Malta, and here, the power of attorney is given to a third person (usually a lawyer) to act on behalf of the tourist and continue the case should s/he have already returned to his/her home country. Otherwise, a third alternative is the Consumer Complaints Tribunal where it is cheaper to file a complaint, faster and the tourist does not need to be represented by a lawyer. Nonetheless, certain procedures need to be followed, for example - first the tourist must inform the service provider of their complaint and try and settle out of court.  Moral damages may be claimed under Article 21 of the Consumer Law.  However, if such damages are not specifically claimed, the Tribunal is not able to grant them of its own accord.  There is a limit as to the amount of moral damages that one can ask for - Article 21.  Moreover, the amount that may be awarded by the Consumer Tribunal is limited. See the website of the Malta Competition and Consumer Affairs Authority. 

www.mca.org.mt/consumer/forms/complaints

As to the Statistics, see the MTA web site or the National Statistics Office web site. You may also address this enquiry to catherine.vella@gov.mt. 

The professional associations do not have their own dispute settlement systems.

The Malta Travel Services Act has a list of subsidiary Legislation and there is a whole plethora of legislation which can be downloaded from the web by typing Laws of Malta - or Malta Justice CL. and then go to chapter 409.  There one can see everything connected with Tourism Authority. The Civil Code, particularly Article 1039, stipulates the hotelier`s responsibilities.   It also encompasses Obligations, Tort and Quasi Tort (Chapter 16 of the Laws of Malta) and so these form the framework for rights and obligations in travel industry cases.  

The ACTA-HOTREC agreement has been incorporated in subsidiary legislation under the Malta Travel and Tourism Services Act.  It is in a schedule to that Act.

United Kingdom

There are a number of methods of solving disputes in the UK without recourse to the courts:
Conciliation
This usually involves the parties reaching a compromise. A third party (a conciliator) may act as a go-between between the parties, but is not involved in the decision-making. Conciliation saves time and avoids solicitor’s fees, but it usually means that the consumer gets less than s/he is entitled to or the business gives more than required by law.
Mediation
This involves the use of a third party, the mediator, to analyse the arguments put forward by each party and to facilitate their agreement on a solution. Any solution put forward by the mediator is not legally binding on the parties. The mediator need not be a lawyer, but invariably is. The advantage is that it is speedier than litigation and less risky. The parties reach an agreement rather than have a decision thrust on them. They will usually be required to pay the mediator’s fees and expenses, but this is still most likely to be considerably less than they would risk paying in litigation costs. The main disadvantage is that they might not reach agreement, still have to pay the fee and incur the costs of litigation.
Arbitration
This is the reference of a dispute to a third party, the arbitrator (in Scotland: the arbiter), for settlement. Sometimes more than one arbitrator is used. The arbitrator sets out his or her own rules of procedure and evidence and, provided that these are fair to both parties, the arbitrator’s decision on the matter is legally binding on them and they cannot appeal against it to the courts. Usually, the procedure will be much less formal than that involved in litigation. Some arbitrations are conducted entirely by correspondence.

The advantages of arbitration are that it is usually speedier, simpler and less costly than litigation and it settles the dispute without further recourse to the courts. The disadvantage is that there is no appeal against the decision of the arbitrator, except on grounds that the arbitrator had a vested interest in the outcome of the case or had failed to give both parties an equal and fair hearing.
ABTA’s Arbitration Service

The vast majority of travel agents and many tour operators in the UK are members of the Association of British Travel Agents (ABTA). The ABTA Travel Agents’ Code of Conduct provides:

Confidentiality
5A) Treat all transactions and communications with Clients as confidential. 

Correspondence with Clients
5 B) Deal with all correspondence with Clients as promptly as possible and, in any event, within the following time limits: 

i) an acknowledgement shall be sent not later than 14 days from the date of receipt of correspondence, and 
ii) detailed reply, or a reply containing a detailed explanation for any delay, shall be sent not later than 28 days from the date of receipt of correspondence. 

Dealing with Disputes 
5D) Make every reasonable effort to reach a speedy solution in the event of a dispute with a Client. Members must also deal with a Client’s formally appointed representative in the same way. 

Agents’ Responsibilities 
5E) If they are an Agent, make every reasonable effort to deal with complaints of a minor and general character with a view to avoiding recourse to Principals. When complaints are of such a nature that reference to the Principal is necessary, they shall use their best endeavours acting as an intermediary to bring about a satisfactory conclusion.

ABTA provides an arbitration service for settling disputes between members and their clients. The service is voluntary and does not prevent a client from raising a civil action in the courts. The arbitration service is provided to clients of ABTA members. Brochures, invoices, view data, receipts etc. display the ABTA registration number and the ABTA logo. The scheme provides for settlement of disputes between members and their clients which they are unable to resolve amicably by themselves. The customer is not bound to make use of the arbitration scheme but, once s/he has made an application to do so, s/he must agree to be bound by the arbitrator’s decision.

Applications must be made on the prescribed form and must be submitted within twelve months of the date of the return from the holiday. In special circumstances, a longer period may be permitted. The client pays a small sum for him/herself and additional smaller sums for other members of their party. The client’s liability for the expenses of action is restricted to double the amount of the registration fee. Claims in excess of £5,000 per person, or £25,000 per booking, are excluded from the scheme. Neither does it deal with claims in respect of death or personal injury, except for minor illness or personal injuries. The arbitration is conducted by a member of the Chartered Institute of Arbitrators and is usually in writing. The parties are not required to attend a hearing. The decision of the arbitrator is final.

If the consumer fails in his/her claim it is likely that they will be ordered to pay an amount which is equal to the registration fee. The consumer will not be liable for any other costs unless for example, s/he (or the other party) have conducted the case in such a way as to put the other party to unnecessary expenditure or have failed to accept an offer of settlement which equals or exceeds the Arbitrator’s Award.

Most holiday brochure conditions indicate that the holiday contract is to be construed according to the law of England and subject to the jurisdiction of the English courts. This clearly puts the Scottish and Northern Irish consumer at some disadvantage, requiring him or her to instruct a Scots or Northern Irish solicitor who, in turn, may have to instruct a barrister from England. The arbitration scheme is, therefore, even more attractive to Scots and Northern Irish consumers than to those in England and Wales. Attempts to establish the travel agent’s direct liability to the client are also useful as such actions can be raised in the local court. The Scottish and Northern Irish consumer can also insist on raising the action in his or her local court under the provisions of the Civil Jurisdiction and Judgments Act 1982, albeit still according to English Law.
Litigation

In England and Wales, most holidaymakers’ claims are brought in the County Courts. If the sum sought is £5,000 or less, it will automatically be dealt with by a district judge without the need for lawyers. It is preferable for the plaintiff to limit his/her claim to that amount. The award of costs lies solely at the discretion of the judge and no solicitor’s costs will be awarded unless they can establish that “there has been unreasonable conduct on the part of the opposite party in relation to the proceedings or claim therein”. The district judges tend to be reluctant to require the holidaymaker to bear the tour operator or travel agent’s legal costs.

The position is different in full County Court proceedings where the holidaymaker would normally be required to meet the tour operator or travel agent’s costs, if the latter’s defence was successful. Whilst the jurisdictional clause and the brochure conditions, which may require the holidaymaker to accept “suitable alternatives” and “delays” and “minor amendments” to their holidays, can discourage consumers from risking litigation, there are corresponding pressures on the tour operator. As has been stated:
(a)	the tour operator will be unlikely to obtain legal costs under small claims County Court procedure;
(b)	the tour operator may be required to fly resort representatives, the hotel manager, etc. to give evidence. This can be very expensive;
(c)	where a tour operator has received a number of summonses in the same County Court within a year, there may be a prejudice against it;
(d)	most tour operators perceive a bias against them in the courts.

It is for this reason that many tour operators accept the proverb “agree for the law is costly” when faced with threats of litigation from irate holidaymakers.

Cases in Scotland are usually dealt with in the Sheriff Court. Claims for £3,000 or less are dealt with under Small Claims procedure. Claims more than £3,000, but less than £5,000, can be dealt with under the “summary cause” procedure. The procedure is simple and is initiated by the pursuer serving a summons on the defender. The summons is in a form prescribed by Act of Sederunt. If the parties wish, they may make a joint motion, at any stage in the proceedings, to have the case treated as an “ordinary cause”, that is, under the full formal proceedings of the Sheriff Court. If one party objects to this move to “ordinary cause”, the Sheriff may override the objection if s/he is of the opinion that the case is of such importance or presents such difficulty as to merit it. Larger or more complex claims are dealt with by raising an ordinary cause in the Sheriff Court or by raising an action in the Court of Session.

In Northern Ireland, claims for £2,000 or less are usually dealt with in the Small Claims Court. No costs are awarded to either party. Claims of more than £2,000 are dealt with by the County Courts.

It is obviously preferable that disputes between tourism service providers and their clients should be settled amicably and without recourse to the courts. Good customer relations procedure and correspondence provides the best form of preventative legal care. Customer relations officers should be careful in what they state in their correspondence with clients. It is important that letters of complaint should receive an immediate acknowledgement but, detailed responses should be avoided at that stage, as this may prove to be counter-productive, provoking litigation and putting the service providers in a poor light.

In the case of package holiday disputes, a report should be obtained from the tour operator’s on-the-spot representative, guide or courier. The letter of complaint should be carefully scrutinised and all points that are raised should be checked quickly, while the relevant events are still fresh in the minds of the representative, guide or courier. If there is some substance in the client’s allegation, some offer of compensation should be made, rather than risking the case in court. It is not merely the cost of the action and the damages awarded which the tour operator will wish to avoid, but also the inevitable adverse publicity.

It is argued for the package holiday consumer that the greatest difficulty faced in pursuing package holiday claims is in assembling evidence so far from the place where the alleged breach of contract occurred.  Tour operators argue that they face the same difficulties and that, further, the courts tend to be sympathetic to the oral evidence given by the holidaymaker. The counter argument to the tour operator’s claims is that the tour operator has regular contacts with the hotels etc. at the holiday destination. There will usually be a resort representative to gather information and to report on the tour operator’s behalf.

It is important that clients should have protested any deficiencies in the holiday at the time. This gives the tour operator the opportunity of remedying the complaint. If the representative failed, was unable to act, or was unavailable, this will provide useful evidence in support of the client’s case. It is preferable to have a written record of the complaints made.

The courts tend to display a bias in favour of the holidaymaker’s account on the grounds that the holidaymaker is more likely to recall the events accurately which affected his or her holiday than a member of the tour operator’s staff, who handles many bookings and who often can only refer to standard practice rather than what actually happened on this particular holiday.

The Powers of the Criminal Courts (Sentencing) Act 2000, enables a court in England and Wales to make a compensation order to a consumer (including a tourist) following a successful criminal prosecution of a trader in breach of Consumer Protection legislation. The order requires the convicted person to pay compensation for any damage resulting from the offence. The measure of compensation is unlimited in the Crown Court, but is limited to £5,000 in the magistrates’ court. The £5,000 refers to each offence; therefore, a tour operator convicted of three offences may be required to pay compensation of £15,000.

In Scotland, under the Criminal Justice (Scotland) Act 1980, the court has the same power to make a compensation order. If the case is heard in the High Court of Justiciary or in the Sheriff Court on indictment, the measure of compensation is unlimited but, if it is heard in the Sheriff Court under summary procedure, the sum is set from time to time by the Scottish Minister for Justice.

Non- EU Member States

Argentina

If the complaint is against a travel agency the competent body is the Ministry of Tourism, which will receive complaints from consumers. Likewise, the tourist can make the complaint to the Consumer Protection Agency or to both. On the other hand, if the complaint is in relation to air transportation the competent body is the National Civil Aviation Administration (ANAC). Air transport is almost totally excluded from the Consumer Defence Law, although not completely, so, even in this matter it is possible to file a complaint with the Consumer Protection Agency, but the procedure is quite complicated.
 
In order to make a complaint against any other tourism service provider (hotels, travel assistance insurance, restaurants, maritime transport, etc.) the tourist can file the complaint with the Consumer Protection Agency. Finally, there is the Tourist Ombudsman who receives complaints against all tourism service providers and tries to mediate between the tourist and the service provider. However, as the Ombudsman has no sanctioning powers, if there is no agreement between the parties, he forwards the file to the competent body.
 
In regard to the procedures, the tourist makes the complaint in writing personally and the agency gives a date for mediation, notifies the legal representative of the tourism service provider and at the appointed date of the hearing attempts are made to reach an agreement. If an agreement is reached, the complaint is filed and the tourism service provider is not subject to sanction. If an agreement is not reached the tourist has access to the judicial route if s/he wishes to continue with the claim, and the control body initiates the administrative disciplinary procedure against the provider that may culminate in a sanction if there has been a violation of the law, or dismiss the complaint if it wasn´t. In the case of the National Civil Aviation Administration, it only receives complaints and does not engage in mediation.

Very recently the agencies have started to take seriously the task of gathering information for statistics so, though at the moment they are not very reliable, they will be in the future. 

A report was drafted for the Observatory of Tourism Law which sets out all judicial claims made against all tourism service providers in Buenos Aires during the 2009-2015 period. Another will be developed for 2016 this year. These are the links:
www.saij.gob.ar/karina-barreiro-relevamiento-reclamos-formales-realizados-viajeros-ciudad-buenos-aires-primer-informe-periodo-2009-2013-dacf160458-2016-09-01/123456789-0abc-defg8540-61fcanirtcod?q=fecha- rango%3A%5B20160310%20TO%2020160907%5D&o=0&f=Total%7CTipo%20de%20Documento/Doctrina%7CFecha%7CTema%5B5%2C1%5D%7COrganismo%5B5%2C1%5D%7CAutor%5B5%2C1%5D%7CEstado%20de%20Vigencia%5B5%2C1%5D%7CJurisdicci%F3n%5B5%2C1%5D%7CTribunal%5B5%2C1%5D%7CPublicaci%F3n%5B5%2C1%5D%7CColecci%F3n%20tem%E1tica%5B5%2C1%5D&t=41

www.saij.gob.ar/karina-barreiro-relevamiento-reclamos-formales-realizados-viajeros-periodo-2014-2015-ciudad-buenos-aires-dacf160455-2016-08-31/123456789-0abc-defg5540-61fcanirtcod?q=fecha-rango%3A%5B20160310%20TO%2020160907%5D&o=1&f=Total%7CTipo%20de%20Documento/Doctrina%7CFecha%7CTema%5B5%2C1%5D%7COrganismo%5B5%2C1%5D%7CAutor%5B5%2C1%5D%7CEstado%20de%20Vigencia%5B5%2C1%5D%7CJurisdicci%F3n%5B5%2C1%5D%7CTribunal%5B5%2C1%5D%7CPublicaci%F3n%5B5%2C1%5D%7CColecci%F3n%20tem%E1tica%5B5%2C1%5D&t=41

The ACTA-HOTREC agreement has not been incorporated into the national law. 

Argentina has established Consumer Defence Associations (CDA). Where a tourist has a complaint, s/he can contact the CDA and the latter is empowered to represent them both before the administrative entities. They may also bring a group claim in the courts on behalf of consumers.  There are no statistics compiled of the intromissions by the CDA, but there is a public perception that the system works very well. They impose very strict sanctions and fines are high, so if the tourism service provider actually committed the infringement it will prefer to engage in mediation in order to avoid the strict sanctions in addition to any claim the tourist might pursue in court.

The Ministry of Tourism has a dedicated tourist mediator (Defensor del Turista) in the capital of Argentina (Buenos Aires), where a mediator specialises in dealing with tourist complaints, with the help of legal professionals, bilingual employees and professionals of the tourism sector. In addition to the headquarters, there are several offices spread throughout the capital, with a physical address (along with a google map), a phone number, and a specific e-mail address displayed on the Ministry website. An online form may also be found on the website, which is available in several languages (Spanish, English (U.S.), Portuguese, French and German). Since 6 February 2017, information about the tourism mediator is also available at the main airport of the country.  The Ministry claims to generate agreement in disputes between tourists and tourism service providers in at least 70% of cases, however it only covers complaints from tourists vacationing in Buenos Aires. The fines in case of infringement are very low and therefore do not generate the expected deterrent effect. 

In the case of air passenger complaints, the response of the National Civil Aviation Administration is practically nil. They not only do not collaborate with the affected tourist but, in most cases, they also fail to impose sanctions on the airlines. 

The office of the Tourist Ombudsman, despite being a fairly new body and not having sanctioning powers, has generated a high level of satisfaction from tourists, as they act with immediacy and engage with the agencies that can sanction tourism service providers. This is the only body that is useful for foreign tourists precisely because of the immediacy of the intervention.

Canada

Canada is a federal state. The federal government has responsibility for the regulation of airlines.  Consumer complaints are handled by the Canadian Transportation Agency (CTA):

www.services.otc-cta.gc.ca/eng/air-complaints and www.services.otc-cta.gc.ca/air-travel-complaints.

The provincial governments have the authority to regulate travel agents and tour operators.   Only three have done so.  In Ontario, consumer complaints are handled by the Travel Industry Council of Ontario.  If a tourist is unsatisfied with the travel services provided, and they have already tried to resolve the issue with the travel agent, s/he may contact the Travel Industry Council of Ontario (TICO) for information or assistance in dealing with their complaint. TICO accepts complaints from consumers against Ontario registered travel retailers and/or travel wholesalers. Its role is to facilitate the flow of information between the consumer and the travel company to assist in resolving the dispute. TICO has the legal mandate of administering and enforcing the Travel Industry Act 2002 On receipt of a complaint, it also reviews all information received to determine if regulatory action is required. If such is the case, this will be dealt with separately from assisting with the resolution of the complaint.  TICO does not have the authority to settle a dispute, or to impose a settlement, and it does not have the authority or mandate to act as an arbitrator in any complaint matter.  It merely provides assistance.

In British Columbia, the government regulator oversees a variety of industries. Its Consumer Protection Compliance Assistance Programme investigates reports and complaints made by consumers, including tourists. It also co-ordinates responses to requests for assistance received from other Canadian and international enforcement agencies. The tourist does not have to give his name if s/he prefers to remain anonymous. Filling out a complaint form does not guarantee that Consumer Protection BC (CPBC) will undertake a formal investigation. Depending on the nature of the issue, they may choose not to pursue the matter. The information provided by the consumer/tourist is not considered a consumer complaint, but a tip or lead regarding a compliance issue, CPBC will not release information about specific cases because of the confidentiality requirements of the legislation.

Quebec also has a generic process for consumer complaints but this merely provides advice on how to reach an amicable agreement with the tourism service provider or other trader and on-going to court if this fails.
 
For statistics on consumer complaints processed by the CTA in 2015 – 16 (and prior years), see www.otc-cta.gc.ca/eng/decisions?f%5B0%5D=im_field_subject%3A1305 and statistics can be found at www.otc-cta.gc.ca/eng/statistics.  Data for Consumer Complaints to TICO in 2015-16 (and prior years) can be found in the various Annual Reports at www.tico.ca/legislation-resources/annual-reports.html.  
 
ACTA is the trade association for the retail/wholesale industry in Canada.  It has a dispute process. The tourist must contact their ACTA Regional Office to discuss a problem or issue pertaining to pre- travel. For post travel, all complaints must be made in writing and submitted to the ACTA Head Office. The complaint must meet the following criteria: the complaint must be a travel-related dispute; it must be against a member of ACTA; the complaint must be less than 6 months old. Please note that ACTA provides informal mediation for travel-related disputes only. As it is not a governmental or regulatory organization, ACTA cannot impose penalties or fines on a member agency or force a member to refund money or to deliver compensation of any kind. There are no equivalent processes for the hotel association or airline association.
 
The Consumer Association of Canada has no complaint processing function.  It merely refers consumers on to others; see www.consumer.ca/en/resources/links/category/consumer-complaints-and-information/.  The Better Business Bureaux (BBB) has a process in dealing with disputes with its members.   The dispute must relate to marketplace issues experienced with the services or products a business provides. BBB reserves the right to reject complaints that use abusive or foul language. There is a list of types of disputes that are excluded, including: matters that are/have been litigated/arbitrated; complaints against individuals not engaged in business; issues challenging the validity of local, state, or federal law. Everything the complainant submits will be forwarded to the business within two business days. The business will be asked to respond within 14 days, and if a response is not received, a second request will be made. The complainant will be notified of the business’s response when BBB receive it (or notified that BBB received no response). Complaints are usually closed within 30 business days. Anecdotally, the system is of minimal effectiveness

Re legal acts regulating hoteliers-clients-tour operators’ relationships: with respect to hotels, it is expected that all provinces have parallel statutes to Ontario’s:  www.ontario.ca/laws/statute/90i07 and www.ontario.ca/laws/statute/90h17 . Re travel agents and tour operators, see

www.ontario.ca/laws/statute/02t30
www.ontario.ca/laws/statute/02t30 (Ontario),
www.consumerprotectionbc.ca/businesses-travel-services-home/travel-law (BC)
www.legisquebec.gouv.qc.ca/en/ShowDoc/cs/A-10
www.legisquebec.gouv.qc.ca/en/ShowDoc/cr/A-10,%20r.%201

 

Columbia

A detailed administrative procedure is in place to protect the dissatisfied tourist. The tourist is given a 45-day period within which to complain to a central authority—the Grupo de Protección al Turista— about the level of service offered by tourism service professionals such as hotels, travel agents, travel guides, car rentals companies, etc. The tourist must provide the usual information: name and addresses of the parties as well as a document proving his/her identity and a description of the dispute along with relevant evidence. The complaint may only be submitted in writing, by post. No e-mail or phone number or online form is provided. The authority will investigate the case and determine whether or not to impose administrative sanctions. The decision may ultimately be challenged before the administrative courts. It seems however that the procedure is geared towards Spanish-speaking tourists as the webpage is not accessible in any other language. No mediation / conciliation is provided. The system is solely an administrative procedure which aims primarily to sanction the service provider rather than compensate the tourist.  

Israel
There are no separate complaints procedures for tourists or for tourism matters. The tourist must seek compensation (or other remedies) in the Small Claims Court (SCC). The SCC deals with consumer matters up to the sum of 33,500 NIS (approximately $ 9,100 or €8550). Plaintiffs cannot be represented by lawyers in the SCC and defendants can only be represented after receiving special permission from the SCC (rarely granted). The court fee is very modest and for all the above reasons, the SCC is very accessible and many hotels, travel agents and airlines are sued in the SCC. The following website explains the procedures in English:
https://lawinisrael.wordpress.com/2012/05/08/small-claims-in-israel-faq/ .
There are a number of consumer organizations that one can file a complaint with but they are not specifically dedicated to tourism complaints. The government consumer agency is part of the Ministry of Economy and Industry and deals with complaints with regard to the violation of Consumer Protection Laws. The Israeli Consumer Council is the largest consumer organization in Israel and also deals with consumer complaints. See http://www.consumers.org.il/category/en-consumers . Though there do not appear to be any statistics that deal specifically with tourism complaints, the general report for 2015 is available at:
 http://www.consumers.org.il/?catid={50E6B2D1-2D6B-49EA-AC32-C7AC84675576} .
Some tourists send complaints to the Ministry of Tourism and the Ministry will investigate them.  Usually, such complaints are usually sent to both the Ministry of Tourism and to one of the consumer organizations. According to the Tourism Services Law 1976 the Minister of Tourism can appoint an inspector with investigation powers in order to implement the law. There does not appear to have been an occasion where the Minister has exercised this power and, as previously mentioned, most of the tourism complaints that are not resolved after the tourism supplier has been approached (or a complaint has been sent to one of the consumer organizations) are brought before the SCC. The claims are usually based on the Consumer Protection Law 1981 or on general contract law. It is doubtful that the Court's administration has statistics on the number of SCC claims filed by tourists or dealing with tourism issues filed each year.
As to the legal acts regulating hoteliers-clients-tour operators’ relationships, besides general contract law and the Consumer Protection Law, there are specific tourism regulations that deal with the disclosure duties of the travel agent: Tourism Services Regulations (Duty of Disclosure) 2003. These regulations set out a list of issues that the travel agent is under duty to disclose to its clients (including information about hotels, airlines, visas, vaccinations and other information that could affect the client’s decision to travel to a certain destination).
Some of the hoteliers-clients’ relationships are dealt with in the Consumer Protection Law (such as right to cancel tourism services/ hotel reservations booked on line, the hoteliers duty to publish the inclusive price and limitations on small print in advertising the hotel).
The professional associations do not have dispute settlement provisions. The Israel Hotel Association and the Israeli Incoming Tour Operators Association have an agreement between them with an arbitration clause but this deals with disputes between the two associations and does not apply to their clients.
It does not appear that there has been any incorporation of the ACTA-HOTREC agreement in the local laws in Israel.  
Peru

The National Exportation and Tourism Promotion Commission (PROMPERÚ) set up as iPerú. Has a permanent dedicated hotline for tourists This free service offers not only information to tourists, but also “Guidance and counselling when tourist services were not provided according to that offered by the operators, giving users the ideal channel to get their queries and dissatisfactions". It has offices spread throughout the country, a hotline available on a 24 hours basis and an e-mail address is provided. The presentation of the service on the website is available in several languages, including French and German. However, it is not known if, in practice, the offices and the hotline offer the possibility to communicate in languages other than English and Spanish, which seem to be the primary languages. There does not appear to be any information on the way complaints are handled. The fact that iPerú provides ‘guidance and counselling’ seems to imply that no conciliation/ mediation service between the international tourist and the local company complained about is offered.  

South Korea

The Tourist Complaint Centre was opened by the official Korean Tourism Organisation (KTO) in mid-October 2016. It offers to help the tourist experiencing “inconveniences while travelling in Korea” through linguistic assistance in English, Japanese and Chinese (with Russian, Malay, Arabic, Indonesian and Thai apparently to come soon), and a variety of channels (including online, phone, email). The aim is to create an “optimal tourism environment”. The Complaint Centre does not deal with complaints where court proceedings have been instituted, are subject to the investigation of an authority, or are about companies based outside South Korea.  It invites the following:
· Tourist-to-business disputes; any illegal or wrongful acts the tourist witnessed or experienced from businesses in the tourism industry, facilities and transportation means used by tourists.
· ‘Unkind behaviours’ and other wrongful acts of employees in tourism-related businesses.
· Questions about tourism-related acts and subordinate statutes, notifications and established rules.
· Comments, compliments or words of appreciation for the development of tourist administration.
Complaints will not be dealt with if: 
· The complainant's name is missing or details of complaint are unclear or false.
· The complaint is to simply slander or defame a certain person.
· Any issues that have been dealt with by the decision of a court or are currently pending.
· Any issues that have already been handled by an investigation or audit agency.
· Any issues against/about which an objection has been filed in court, a request has been made for examination, a request for trial has been made, or an application has been submitted in protest against a law.
· Individual-to-individual disputes (non-business related).
· Business-to-business disputes.
· Complaints about a company based in a foreign country.
· Complaints that are not related to tourism activities.

The Korean Travel Hotline, is a one-stop helpline available as a public service for local and international travellers. 

In an effort to provide assistance and improve convenience for international visitors to Korea, the Tourist Police can be found at major tourist attractions. Tourists in need of assistance can seek their assistance. Their duties include patrolling duties, reporting illegal activities while shopping, ‘solving inconveniences’, offering travel-related information etc. 

Proposal on a Draft Convention on Co-operation and Access to Justice for International Tourists.

The Hague Conference on Private International Law (HCCH) project concerning a possible future convention on co-operation and access to justice for international tourists arose from Brazil’s proposal to undertake work in this area in furthering the legal protection afforded tourists. The Brazilian Government sought global support for improved access to justice for tourists and the Brazilian Proposal was submitted to the HCCH Council on General Affairs and Policy (Council) in 2013, together with an explanatory memorandum detailing the rationale for such an instrument. 

The Brazilian Proposal argued that several factors warrant work in this area. Those factors include:
· the growth of mass tourism;
· the increased participation of developing countries in tourism; 
· changes in the profile of the tourist; 
· the increasing complexity of tourist contracts;
· and the use of new technologies. 

As a result, the BP argued that a higher degree of protection of tourists is necessary than is currently offered by a multitude of primarily soft law instruments (conciliation, mediation, codes of conduct etc.), and some conventions that apply to specific contracts (e.g. Montreal Convention 1999 in respect of air travel).  This higher degree of protection would be achieved by developing methods for ‘the rapid and facilitated protection for international tourists’, together with greater global co-operation among national consumer protection bodies. 

The BP emphasised the need for measures that can ensure that the protection of tourists applies without discrimination between national and foreign tourists, and without prejudice to the protections guaranteed to the consumer, including that of access to courts in their country of origin.  
It suggested that one of the main purposes is to use existing authorities and instruments in facilitating ex ante claims, while also establishing ways in which such claims may still be brought after tourists have returned home, by enhancing international co-operation and mutual assistance and avoiding ex post facto cross-border litigation in consumer matters.  

In 2015, the HCCH Council decided that the Permanent Bureau (PB) should conduct a study on the desirability and feasibility of further work in the area of cooperation in respect of protection of tourists and visitors abroad, taking into consideration, inter alia, the compatibility of the topic with the mandate of the HCCH and the work conducted in other fora. 
 
The work was to be done by an expert, hired by the PB and financed by Brazil. The consultancy commenced in mid-November.  A particular focus of the preliminary report was to assess whether any similar work to that conducted by the HCCH is already being carried out by the UNWTO. If that is the case, it would be necessary to ascertain the degree of similarity. If the overlap was substantial it may be advisable to discontinue the study. If the similarities were moderate or low, it would be worth ascertaining gaps in the work of the UNWTO that fall squarely within the mandate of the HCCH and which could be considered pursuing. 
                                 
The methodology used involved a combination of traditional law research and a survey. The latter involved the creation of two sets of questionnaires. One questionnaire was designed for the Member States, the other for non-Members, including, but not limited to, connected non-Member States. The primary aim of these questionnaires was to assess the existence, and to understand, the nature and degree of the difficulties faced by tourists in terms of access to justice in those jurisdictions. The questionnaire for Members was circulated on 14 December 2016. On the same day, the questionnaire was also sent to connected non-Member States. On 16 January 2017, the same questionnaire was sent to the diplomatic missions of five States that are neither Members nor connected non-Member States, but which are important or emerging travel destinations.   
 
The questionnaire for non-Members that are not connected non-Member-States was also circulated on 16 January 2017. These were sent to tourism professionals: associations of travel agents and tour operators; official tourism offices; tourist guides associations; bodies with a mixed membership;  bodies protecting consumers’ interests: ECC-Net, Consumer International (Headquarters), Governmental organisations members of Consumer International, nongovernmental organisations members of Consumer International and other bodies;  bodies dedicated to receiving complaints from tourists;  members of the legal sector (tourism and travel Lawyers; legal academics) and of the insurance sector.  
Defining the Tourist
 The UNWTO has defined the tourist/ visitor / traveller for statistics purposes. These have largely been adopted globally as guidelines by tourism administrations and industry. A traveller is defined as “someone who moves between different geographic locations for any purpose and any duration. Visitors are a subset of travellers as a “visitor is a traveller taking a trip to a main destination outside his/her usual environment, for less than a year, for any main purpose (business, leisure or other personal purpose) other than to be employed by a resident entity in the country or place visited”. Tourists are a subset of visitors as a visitor is “classified as a tourist (or overnight visitor) if his/her trip includes an overnight stay”. 

An important point is that the UNWTO definition of a tourist goes beyond the non-professional definition of a tourist, which tends to focus on leisure activities. It includes business travellers.  

According to the responses to the questionnaires, most countries provide no legal definition for tourist and / or visitor. This is the case for Argentina, Bosnia and Herzegovina, Brazil, Croatia, the Czech Republic, France, Germany, Japan, Korea, Morocco, Paraguay, Seychelles, Switzerland, and the Greek response. However, several of these countries refer to the UNWTO definition of tourists for policy purposes. This is the case of Brazil, Germany and Seychelles. In addition, Mali, Moldova and Philippines refer to the UNWTO definition without clarifying whether it is a legal definition.  

Others have adopted a legal definition that matches the UNWTO definition. In Bulgaria, according to the Law, a tourist is “a visitor whose stay is at least 24 hours thus staying at least one night at the visited destination and whose purpose of visit is tourism, relaxation, sport, medical procedures, business, visit of relatives and friends, pilgrimage, participation in cultural, congress, conference or another event”.  Likewise, in Venezuela, a Decree defines, in Article 2,20, a tourist as “Any natural person who travels and stays overnight, for more than one night and less than six months, for the purpose of recreation, benefiting him/her self from any of the services provided by members of the national tourism system and whose visit is not remunerated in the place visited”. 

Spain does not provide for a uniform provision as tourism policy belongs to the regions. Some countries such as Croatia define the traveller. In the EU, a definition of traveller may be found in the new Package Travel Directive.  In Romania, a tourist is a consumer which buys or benefits from a bundle of tourism services. In Cyprus, a tourist is “Any foreigner who resides in Cyprus for a period not exceeding one month”.  In Israel, a tourist is "a person who entered Israel under a visitor's permit or a permit of transitory stay with an appropriate visa".  

The definition of a tourist will be necessary in a potential Hague Convention on Co-operation and Access to Justice for International Tourists, as it would contribute to the definition of its scope of application. The Preliminary Report suggests that a solution would be to adopt as a starting point the UNWTO definition in order to ensure consistency with the work of the UNWTO. 

Although most EU countries provide for a system of dispute settlement for the purchasers of package holidays (either though the state consumer protection agencies or trade association ADR schemes. For example, when tourists buy a holiday package from a travel agent or tour operator who is a member of an association such as the Association of British Travel Agents, the Algemene Nederlandse Vereniging van Reisbureaus (ANVR – Dutch Association of Travel Agents) or the French ‘SETO’ (syndicate of tour-operators) and ‘Les entreprises du voyage’ (association of travel agents), they may access the dispute resolution scheme set up in their country by this association for complaints against their travel agent or tour operator regarding their tourist experience abroad, thus clearly increasing their chances of access to justice. the purchaser of standalone tourism services is usually excluded and must seek recourse in the courts.

Some countries offer temporary or permanent hotlines to provide assistance to the tourist but these usually only provide information and are of limited value. Too often, they merely provide a recorded message and are not interactive. In 2008, Switzerland provided a hotline for ‘€foot’ operated by the national consumer agency but it was hardly used.  In South Korea, the experience gained from the operation of a tourist hotline seems to have led to the development of the Complaint Centre referred to above.  

The Lebanese National Tourism Authority offers tourists the possibility to complain either by e-mail, phone or through a hotline to the Tourist Control Department. However, there is no information on the way complaints are handled and the overall efficiency of the scheme. Though India has a Travel Trade Division in charge of consumer complaints received from tourists, it is not entirely clear that it deals with individual complaints. There is no indication of any procedure or process in this respect.

The Tourism Thailand website warns the tourist about its very limited role: “Please note that as a forum of information intended to provide assistance to visitors, Tourism Thailand has no mandate to investigate individual consumer complaints, or jurisdiction over individual operators, industry bodies, government agencies, or regional tourism organizations regarding services or products. If you provide us with information regarding your complaint, we will forward your information to the relevant party and ask that they respond; we also suggest that you contact the service provider that you wish to complain about directly”. The added value of this service offered to tourists seems quite limited, apart from the ‘official’ recording of the complaint.  

The Compatibility of the HCCH Project with the Work Conducted by UNWTO 
Draft Convention on the Protection of Tourists and the rights and obligations of Tourism Service Providers

This originally arose out of “the need for greater protection for travellers in the event of serious disasters”, as highlighted by the severe disruption of the air traffic in following the eruption of the Icelandic volcano in April 2010. At “the height of the crisis, more than one million travellers over the world found themselves stranded far from their homes without the possibility of returning, for periods of up to ten days” and numerous tourists were completely neglected. The UNWTO realised the very high level of confusion regarding the “attribution of responsibilities in terms of the obligation to assist tourists in situations of force majeure and regarding rights on compensation for damages they may have suffered”. That same year, in June, the UNWTO Executive Council requested from the UNWTO Secretary-General “a draft document based on the principles of the Global Code of Ethics for tourism and/or any other existing international regulation concerning this issue”. 

The solution advocated was a new binding instrument on the rights and obligations of tourists / consumers and travel organisers, with its suggested scope to include package travel and accommodation (Annex II). This idea led to the UNWTO Draft Convention on the Protection of Tourists and the rights and obligations of Tourism Service Providers, which started in 2011.

In preparation for drafting the Convention, the UNWTO Secretariat listed instruments that, at the regional or world level, directly or indirectly, deal with the rights and obligations of tourists and tourist service providers. It observed that “this body of texts leaves important areas in the field of tourism without any regulation”. None of the instruments listed focus on access to justice in a cross border context at a global level. 
 
The UNWTO General Assembly has requested its Secretary-General to present the final text of the Convention at its twenty-second session in 2017 for approval. The Secretariat indicates that the project is on track to be presented at this twenty-second session, which will take place in Chengdu, China, from 4 to 9 September 2017.  

The preamble to the Convention recalls the need to increase legal certainty for tourists and tourism service providers and the desire to increase the confidence of tourists as consumers in tourism service providers. Key definitions are included. The tourist is defined as “a person taking a trip which includes an overnight stay to a main destination outside his/her usual environment, for less than a year, for any main purpose (business, leisure or other personal purpose) other than to be employed by a resident entity in the country or placed visited” (Article 3). 
There are three annexes. The first emergency situations and details the applicable assistance obligations of States Parties (not private tourism service providers). This assistance includes all basic needs such as shelter, food, facilitating visa requirements, medicine and health care. States Parties have several duties such as facilitating the entry of official, medical and technical staff from the country of origin of tourists. As a recommended practice, they are encouraged to set up permanent professional crisis management services.  Annex II relates to Package Travel issues, which include pre-contractual or contractual information obligations, alteration of the price of other package travel contract terms, failure of performance or improper performance, assistance obligation in case of force majeure, protection for insolvency of the organiser.  Annex III on accommodation related provisions focuses mainly on pre-contractual and contractual information obligations, failure of performance or improper performance and assistance obligation in case of force majeure. 

No provision relates to access to justice save in an ancillary way: “Recommended Practice. States Parties should take the necessary measures to ensure that the package travel contract includes […] e) Information on available complaint procedures and on alternative dispute resolution mechanisms” (Article 4.3 of Annex II on Package Travel Issues). It could help with the lack of information often faced by tourists. It is not clear whether the duty to provide information on alternative dispute resolution mechanisms also implies setting them up where they do not exist in the first place. It does not cover the question of efficiency and quality of the said alternative dispute resolution mechanisms. 

According to the Preliminary Report, ‘none of the provisions of the draft convention under consideration overlaps or is incompatible with the Hague Conference project as currently expressed in the Brazilian proposal’.
UNWTO Draft Convention on Tourism Ethics 

The UNWTO General Assembly adopted a Global Code of Ethics for Tourism (GCET) in 1999. Article 8 provides, in paragraph 2 that “Tourists and visitors […] should benefit from prompt and easy access to local administrative [and] legal […] services”. However, the Code is a non-binding instrument and its practical impact relies on the good-will of interested parties and it has not been particularly effective. 

In 2010, a study from the UNWTO Secretariat did not prove optimistic. It stated that too few professionals and even national tourism administrations were aware of the Code; that it had rarely been transposed into law; that its overall effectivity remained limited and that the dispute settlement mechanism it instituted was little-used.  In order to enhance the implementation status of the Code of Ethics, in 2011, UNWTO formulated a Private Sector Commitment to the GCET involving the signature of private enterprises worldwide. In signing the commitment, companies pledge to uphold the Code and to report on its promotion and implementation to the World Committee on Tourism Ethics. 

The Preliminary Study analysed the causes of the poor commitment to the GCET and identified, “above all, the non-binding nature of the GCET which makes governments wary of transposing its principles into national law, fearing that this would lead to distortions in competition and hurt the country's tourism and enterprises, as such implementation would not be generalized at the worldwide level”. 

The UNWTO Secretariat acknowledged the main cause for its poor implementation record: “above all, the non-binding nature of the [Code] which makes governments wary of transposing its principles into national law, fearing that this would lead to distortions in competition and hurt the country's tourism and enterprises, as such implementation would not be generalized at the worldwide level”. This analysis was shared by the UNWTO World Committee on Tourism Ethics and, consequently, the conversion of the Ethics Code into a binding instrument advocated: “The voluntary nature of the Code of Ethics itself is possibly one of the decisive factors explaining the so far moderate level of application of the ethical principles by NTAs [National Tourism Authorities], as well as the reluctance to report relevant implementation actions undertaken in this field”. 

The Draft UNWTO Convention on Tourism Ethics reproduces the nine substantial principles of the existing Ethics Code in Articles 1 to 9. The draft Convention merely consists in an ‘upgrade’ of the current Ethics Code to a traditional international convention, i.e. a binding instrument, and that what has already been agreed by the UNWTO Members with the Code of Ethics is not changed. Again, Article 8.2 of the draft states that “Tourists […] should benefit from prompt and easy access to local administrative [and] legal […] services”. This wording leaves a wide margin of discretion to State Parties and does not impose on them any strong legal obligation, let alone on access to justice. 
The optional protocol on Conciliation mechanism for the settlement of disputes does not seem to apply to individual tourists in their access to justice. 
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